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Before KIMLIN, JOHN D. SMITH and WEIFFENBACH, Administrative Patent Judges.

WEIFFENBACH, Administrative Patent Judge.

DECISION ON APPEAL
Thisisadecision on apped under 35 U.S.C. § 134 from the examiner'sfina rejection of claims

1-6 and 14-20 which are all of the claims remaining in the application. We affirm.

! Application for patent filed October 30, 1992.
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The Claimed Subject Matter
The claimson appeal are directed to afluid permeable stretch film. Claim 1is representative of
the claimed subject matter and reads as follows:

1. A fluid permeable stretch film, comprising:

afirst layer of polymeric stretch film capable of stretching beyond its original length;

asecond layer of polymeric sretch film capable of sretching beyonditsoriging length,
said second layer bonded to said first layer by cling forcesto form alaminated product
wherein asubstantia portion of asurface of thefirst layer contacts a substantia portion of

asurface of the second layer; and

aplurdity of perforations defined by said laminated product for transfer of fluids
therethrough.

ThePrior Art
Thefollowing references are relied upon by the examiner in support of thergections of theclaims

for obviousness:

Parker 3,649,431 Mar. 14, 1972
Briggset a. (Briggs) 4,418,114 Nov. 29, 1983
Isaka et a. (Isaka) 4,876,146 Oct. 24,1989
Schirmer 4,935,271 Jun. 19, 1990
Parry 5,013,595 May 7,1991

The Rejections
Claims1-4, 14-17, 19 and 20 stand rejected under 35 U.S.C. 8 103 as being unpatentable over

Parry in view of Briggs and Parker.
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Claims 5, 6 and 18 stand rejected under 35 U.S.C. 8§ 103 as being unpatentable over Parry

in view of Briggs and Parker, further in view of Schirmer and I saka.
Grouping of Claims

Onpage 3 of thebrief, appellant statesthat “[€]ach of thetwelve pending claimswill stand or fall
onitsown.” However, inasmuch as appe lants did not separately argue the patentability of the dependent
claims 2-6 and 15-17 asrequired by 37 CFR 8 1.192(c)(6)(iv) (1994), claims 2-4 and 17 will stand or
fall with claim 1 and claims 15 and 16 will stand or fall with claim 14. InreBurckel, 592 F.2d 1175,
1178-1179, 201 USPQ 67, 70 (CCPA 1979).

Opinion

Wehave carefully considered the arguments advanced by appellant. However, wewill sustain the
examiner's rejections for the reasons below.

Theexaminer rgjected claims 1-4, 14-17, 19 and 20 under 35 U.S.C. § 103 asbeing unpatentable
over Parry in view of Briggs and Parker. Appellant argues that there is no basis for combining the
referencesto arrive at the claimed subject matter. According to appellant, “the combined teachings of
Briggs, Parry and Parker teach aflat sheet of film with intermittent narrow bandsof corrugated films cross
lapped by at least 10E to the flat sheet” wherein the “valleys of the corrugated cross lapped bands are
perforated” (brief: p. 4). We do not share this view.

Appdlant’ sindependent claims 1, 14, 19 and 20 define astretch wrap film laminate comprising a
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firgt layer of polymer retch film such aslinear low densty polyethylene (LLDPE) and asecond layer which
can also be LLDPE, the laminate having a plurality of perforations for the

passage of fluidstherethrough. Claim 1 requiresthat asubstantial portion of thefirst layer contactsa
substantia portion of the second layer. Claims 1 and 14 require thet thefirst layer be bonded to the second
layer by clinging forceswhileclaim 19 definesthelayersbeing extruded. Claim 19 further requiresthat the
laminated film be capable of being stretched at least 80% beyond its original length and that the laminated
film have aplurality of welds associated with the perforations.

Both Parry and Briggs disclose astretch wrapping film laminate comprising two contiguous
layersof LLDPE (Parry: cal. 1, lines56-64 and Examplell; Briggs.cal. 4, line42tocol. 5, line 13). Parry
discloseslaminating thelayersby clinging forces (Parry: cal. 1, lines 62-63) while Briggs discloses extruding
thelayers (Briggs abdtract). Clams1, 14, 19 and 20 further require that the laminate includes a pluraity
of perforationsto dlow thetrangfer of gaseousand liquid fluidsthrough the laminate film. Appelant admits
onpage2, lines12-16 of hisspecification that it isknownintheart to perforateasinglelayer of sretch film.
However, the problem according to appe lant isthat when the film is stretched, the perforations will cause
thefilmtotear. Inorder to overcomethis problem, appellant perforatesthelaminate by using ahot pin
which isbrought close enough to<kiss or melt the material without necessarily breaking through, and a
weld isformed between the layers of the laminate product asthe melted portion hardens’ (specification:

p. 3, lines 17-21).
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Parry disclosesadiretch film of LLDPE laminated with areinforcing band of LLDPE film having
substantially smaller width (col. 1, lines 56-58; Examples| and Il). The band is preferably
traversed across the width of the stretch film (cal. 2, lines 5-9). The laminated stretched film can be
sretched to twiceitslength (ExamplelV). Accordingto Parry, if atear or holeisplacedin asingle sheet
of stretched LLDPE, the tear will rapidly propagate across the width of the wrapping (Example).
However, when the tear was made in between the reinforcing bands on the laminated stretch film, the tear
propagated only asfar asthe band (Examplell). From thisteaching we concludethat aperson having
ordinary skill inthe art would have areasonabl e expectation that alaminate of two layersof LLDPE such
asthat disclosed by Briggs will be far more resistant to tearing than asingle layer of LLDPE.

Parker discloses perforating at least atwo layer laminate comprising at least two sheets of
athermoplastic polymer such as polyethylene using aheated needle (cal. 1, lines46-56). The hot needle
puncturesthefilm. The heat causesthefilmsto melt and fuse at the periphery of the perforation. When
the needle iswithdrawn, the fused periphery cools and solidifies (cal. 2, lines 28-47) to form a hole and
weld approximately 1-2 mmin diameter (Tableat col. 3). Parker’ smethod issubstantially similar to that
disclosed by appellantsfor forming thewelds and perforationsrecited in the claimson appeal. Taking
Parker’ smethod for making perforationsin polyethylenein view of appe lant’ sacknowledgment that it is
known intheart to perforate stretch filmsand in view of the expectation that atwo layered stretch filmis

far lesslikely to tear than a single film, we conclude
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that the prior art taken asawholewould have motivated aperson having ordinary skill intheart to create

a stretch film laminate comprised of two contiguous layers of LLDPE and to perforate the

laminate using ahot needlewith the reasonabl e expectation that the welds formed during the perforation
step would aso fuse the layers together so that chance of theindividua layers of the laminate tearing is
substantially reduced.

For the foregoing reasons, we affirm the rejection of claims 1-4, 14-17, 19 and 20 over the
combined teachings of Parry, Briggsand Parker. However, because our affirmanceisbased on adifferent
rational e than that advanced by the examiner, we denominate our affirmance as anew ground of rgection
under 37 CFR § 1.196(b).

Theexaminer rgected clams5, 6 and 18 under 35 U.S.C. § 103 over Parry in view of Briggs and
Parker, further in view of Schirmer and Isaka. Appellant did not argue the merits of thisreection, but
indicated that the claims are “believed to be patentably distinguishable over Isaka and Shirmer [sic,
Schirmer] becausethey depend from allowable independent claims,” namely clams 1 and 14, respectively
(brief: p. 8). Inview of our affirmance of thergection of clams 1 and 14 and in view of the absence of
any arguments on the meritswith respect to thisrejection, we will sustain the examiner’ srgjection. In
addition, we enter the following anew ground of rgjection of clams5, 6 and 18 for the following reasons.

Appellant’s claim 5 requires perforations 12 mm in size, claim 6 requires approximately 27
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perforations/in?, and claim 18 requires segments of the laminate not be perforated. Parker discloses
perforations 1-2 mm in diameter with 16 perforations/in? (seethetablein cal. 3), thusleaving segments of
the laminated product which are generally not perforated. Moreover, although appellant

recites approximately 27 perforations per square inch in claim 6, appellant has not disclosed that the
number of perforations per squareinchiscritical. Wefind that one having ordinary skill intheart would
have been ableto discover an optimum or workable number of perforationsper squareinch through routine
experimentation. Inre Aller, 220 F.2d 454, 456, 105 USPQ 233, 235 (CCPA 1955). Because our
affirmance of thergection of claims 1-4, 14-17, 19 and 20 under 35 U.S.C. § 103 over Parry, Briggsand
Parker isbased on adifferent rationale than advanced by the examiner, and because we find that Parker
suggeststhelimitationsrecitedin clams5, 6 and 18 on appedl for reasons not advanced by the examiner,
under the provisonsof 37 CFR § 1.196(b) we enter anew ground of regjection of claims5, 6 and 18 under
35 U.S.C. § 103 over the combined teachings of Parry, Briggs and Parker.

For theforegoing reasons, the examiner’ srgectionsof clams 1-6 and 14-20 for obviousnessare
affirmed and claims 1-6 and 14-20 are subject to a new ground of rejection pursuant to 37 CFR §
1.196(b) under 35 U.S.C. § 103 over the combined teachings of Parry, Briggs and Parker.

This decision contains a new ground of rejection pursuant to 37 CFR § 1.196(b) (amended
effective Dec. 1, 1997, by final rule notice, 62 Fed. Reg. 53, 131, 53, 197 (Oct. 10, 1997), 1203 Off.

Gaz. Pat. & Trademark Office 63, 122 (Oct. 21, 1997)). 37 CFR 8§ 1.196(b) providesthat, “A new
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ground of rejection shall not be considered final for purposes of judicial review.”
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37 CFR § 1.196(b) also providesthat the appellants, WITHOUT TWO MONTHS FROM THE

DATE OF THE DECISION, must exercise one of the following two options with respect to the new

ground of rejection to avoid termination of proceedings (8 1.197(c)) as to the rejected claims:
(1) Submit an appropriate amendment of the claims so rejected or ashowing of factsrelating

to the claims so regjected, or both, and have the matter reconsidered by the examiner, in which
event the application will be remanded to the examiner

(2) Request that the application be reheard under § 1.197(b) by the Board of Patent Appeals
and Interferences upon the samerecord . . . .
No time period for taking any subsequent action in connection with this appeal may be extended
under 37 CFR 1.136(a).

AFFIRMED
37 CFR 1.196(b)

EDWARD C. KIMLIN
Administrative Patent Judge
BOARD OF PATENT
APPEALS AND
JOHN D. SMITH INTERFERENCES

Administrative Patent Judge

CAMERON WEIFFENBACH
Administrative Patent Judge
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